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Any C. Page and Tarah K. Hardy, Trademark Examni ni ng

Attorneys, Law O fice 110 (Chris A F. Pedersen, Managi ng
At t orney).

Before Ci ssel, Rogers and Drost,
Adm ni strative Trademark Judges.

Opi ni on by Rogers, Administrative Trademark Judge:

Sun Managenent Services, Inc. has filed an application
to register the mark CH EF for supernarket store services.?
The Exam ning Attorney refused registration of applicant’s
mar K under Section 2(d) of the Lanham Act, 15 U.S.C.

8§1052(d), because of the prior registration of CH EF for

! Serial No. 75/735,772, filed June 23, 1999, asserting
applicant’s first use and first use of the mark in commerce as of
March 4, 1951.
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“spices and seasoni ng; nanely, curry powder, ground
massal a, anthar massal a, baki ng powder, geera, roasted
geera, saffron, tandoori massala, whole grain nmassala,
garlic salt, celery salt, poultry seasoning, black pepper,
whi t e pepper, neat tenderizer, garlic powder, onion powder,
j erk seasoni ng, seafood seasoni ng, Chinese seasoning
powder, steak seasoni ng powder, paprika and cocoa.”?

When the Exami ning Attorney made the refusal of
registration final, applicant appeal ed. Both applicant and
t he Exami ning Attorney have filed briefs, but an oral
argument was not requested.

It is the Exami ning Attorney’s position that
regi stration nust be refused under Section 2(d) because
there is a likelihood that consuners of the respective
goods and services woul d be confused or m staken as to
their source or sponsorship, when the goods or services are
mar ket ed cont enpor aneously under the respective marks.
Applicant contends there is no likelihood of confusion or
m st ake.

Qur determ nation under Section 2(d) is based on an

analysis of all of the probative facts in evidence that are

2 Registration No. 1,871,487 issued to CB.P. Linited, a
corporation of Trinidad and Tobago, January 3, 1995, and lists
1962 as a date of first use and 1963 as a date of first use of
the mark in commerce. Section 8 and 15 affidavits accepted and
acknow edged, respectively, April 6, 2001.
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relevant to the factors bearing on the |ikelihood of
confusion issue. See Inre E. |. du Pont de Nenours and
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In our

anal ysis of |ikelihood of confusion, and in view of the
record in this case, key considerations are that the marks
are exactly the same, the goods and services are rel ated,
and the consuners for these goods and services are presuned
to overlap. Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).

In regard to the nmarks, both are the single word CH EF
in typed form i.e., neither mark is l[imted to any
particular formof lettering and the marks do not include
any particul ar design el enents which m ght distinguish
them For purposes of our Section 2(d) analysis, we mnust
consider that both marks could be set forth in exactly the
same formof lettering. Phillips Petroleum Co. v. C J.
Webb, Inc., 442 F.2d 1376, 170 USPQ 35 (CCPA 1971); Jockey
International Inc. v. Mallory & Church Corp., 25 USPQd
1233 (TTAB 1992). Thus, the marks are identical in sight
and sound and, presunptively, neaning. |ndeed, applicant
makes no argunment that the marks are in any way different.

It is well settled that when the marks are identi cal
t he invol ved goods or services need not be as close in

order to support a refusal of registration under Section
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2(d). In re Concordia International Forwarding Corp., 222
USPQ 355, 356 (TTAB 1983) (“If the marks are the sane or

al nost so, it is only necessary that there be a viable

rel ati onshi p between the goods or services in order to
support a holding of likelihood of confusion.”) It is
equal ly well settled that goods or services need not be

i dentical or conpetitive to support a finding of |ikelihood
of confusion. It is sufficient if the goods or services
are related in sonme way or the circunstances of their

mar keting are such that they woul d be encountered by the
sanme persons, even if not contenporaneously, who woul d,
because of the marks, m stakenly conclude that the goods or
services are in sonme way associated with the sane producer
or that there is an association between the producers. In
re Melville Corp., 18 USPQ2d 1386 (TTAB 1991); In re

| nt ernati onal Tel ephone & Tel egraph Corp., 197 USPQ 910
(TTAB 1978).

Applicant admits its sells seasonings and spices in
its supermarkets. In addition, the Exam ning Attorney has
made of record nunerous third-party registrations show ng
that the same mark has been registered for both supermarket
or grocery store services and for, anong other wares,
spices. Third-party registrations which cover a nunber of

di ffering goods and/or services, and which are based on use
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in conmerce, although not evidence that the nmarks shown
therein are in use in comrerce or that the public is
famliar with them nay neverthel ess have probative val ue
to the extent that they serve to suggest that such goods or
services are of a type which may enmanate froma single
source. In re Geat Lakes Canning, Inc., 227 USPQ 483, 484
(TTAB 1985); In re Phillips-Van Heusen Corp., 228 USPQ 949
(TTAB 1986) .

I n addition, our review ng court has noted, in a case
which simlarly required a conpari son of goods and services
i nvol ving sal e of such goods, that “trademarks for goods
find their principal use in connection with selling the
goods and ...the applicant's services are general
nmer chandi sing--that is to say selling--services... The
respective marks will have their only inpact on the
purchasing public in the sane marketplace.” 1In re Hyper
Shoppes (Chio) Inc., 837 F.2d 463, 464, 6 USPQd 1025, 1026
(Fed. Cir. 1988).

Al'l of this reveals that there is a sufficient
rel ati onship between the goods and services that, when they
are mar keted under identical marks, confusion or mstake is
likely. Applicant argues to the contrary, asserting that
its stores do not narket private |abel products and do not

mar ket registrant’s products, so that no CH EF branded
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spices of any type will be found in applicant’s stores.

Mor eover, applicant argues, purchasers encountering
registrant’s products in other stores would not believe
there is any association with applicant, “when Applicant
does not sell any private-branded products.” These,
however, are nere argunments unsupported by anything in the
record. Moreover, even if we were to find sone support for
t hese argunents in the record, we agree with the Exam ni ng
Attorney that there is a |likelihood of confusion because

t he goods and services are narketed to the sane cl asses of
consuners under circunstances in which confusion is likely.
Contrary to applicant’s conclusion, it is not necessary
that registrant’s goods be sold in applicant’s stores for a
i keli hood of confusion to exist. For exanple, if
consuners encountering ads for registrant’s products were
to seek themin applicant’s stores, confusion would be
shown.

Applicant also argues that there are nunmerous third-
party registrations for marks incorporating the term
“Chief” covering various types of food products, so that
“the scope of protection available for any mark including
the term CH EF has already been greatly narrowed.”
Appl i cant has not, however, entered copies of these

registrations into the record. Thus, we have no idea of
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the status of, or title to, these registrations, or whether
they are based on use in comerce of the marks applicant
lists, or even the forns of display of the marks. Third-
party registrations are of little value in determ ning
I'i kel i hood of confusion, since they are not proof that
consuners are famliar with the marks therein and therefore
accustoned to the existence of simlar marks in the
mar ket pl ace. Helene Curtis Industries Inc. v. Suave Shoe
Corp., 13 USPQd 1618 (TTAB 1989). Even if we had
considered the referenced regi strations, we note that their
probative val ue would be further limted because none is
all eged to be for the mark CH EF al one and none is for
grocery or supermarket services or spices and seasonings.?
Finally, applicant argues that “the nost inportant
factor involved in this appeal” is that registrant and
appl i cant have been concurrently using CH EF as a mark for

their respective goods and services “since 1963 w t hout

3 Applicant does assert that there is one registration for the
mar k TAI PAN for, anong other itens, a “5 spice powder”; that
t hese goods are equivalent to one of the cited registrant’s
goods, i.e., “Chinese seasoning powder”; that TAI PAN transl ates
to “chief” and therefore, under the doctrine of foreign
equi val ents, TAIPAN for “5 spice powder” shoul d not be
regi strabl e over CH EF for “Chi nese seasoni ng powder”; and that
si nce TAI PAN has been registered over CH EF, applicant’s mark
shoul d not be barred fromregistration by the cited mark.
Appl i cant has not, however, provided a copy of the
registration, or entered anything into the record to support the
translation or the asserted equival ence of “5 spice powder” and
“Chi nese seasoni ng powder.”
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appel I ant bei ng aware of any actual confusion.” The
asserted absence of actual confusion is, however, not
determ native of the question of |ikelihood of confusion,
for a nunber of reasons. First, we have only applicant’s
“version of the marketplace” and “we do not really know the
conditions in the marketplace since the picture painted by

applicant is inconplete..” In re Sunmarks Inc., 32 USPQd
1470, 1473 (TTAB 1994); see also In re Wlson, 57 USPQd
1863, 1869 (TTAB 2001). Second, regi strant appears to be

| ocated outside the United States, in Trinidad and Tobago,
whil e applicant, by its own argunment, runs only 7 stores in
nort hwest Chio. Thus, despite the overl apping years of

use, there may have been no neani ngful opportunity for
actual confusion to occur in the marketplace. Cf. Inre
Azt eca Restaurant Enterprises Inc., 50 USPQd 1209, 1212
(TTAB 1999); see also, G ant Food, Inc. v. Nation's
Foodservice, Inc., 710 F.2d 1565, 218 USPQ 390 (Fed. Gr.
1983). Third, in view of the relatively inexpensive nature
of registrant’s goods, it may be that even confused
purchasers woul d not take the trouble to informeither of
the trademark owners. Azteca, supra, 50 USPQ2d at 1212

(TTAB 1999). Moreover, it is unnecessary to show actual

confusion in establishing Iikelihood of confusion. 1In re
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Marriott Corp., 517 F.2d 1364, 1368, 186 USPQ 218, 221-222
( CCPA 1975).

In sum the marks are identical and the goods and
services are related and marketed to the sane cl asses of
consuners, so that there exists a |ikelihood of confusion.

Decision: The refusal to register is affirnmed.



